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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

0

Revision application to Government of India:

() {4la gc 3rfefzm, 1994 cB1" err 3raa Rt4 a«lg n; raiaR i gala eIr cB1"
sq-rt # qera an 3iaifd glera a4aa srft Rra, d lar, fed iarz, Tua
faat, atsft ifGra, Ra tu +a, iamf, { fact : 110001 cBl" c#1"~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) In case of any loss of goods where the loss occur in transit from a factory ..s to
another factory or from one warehouse to another during the course of proce " f • a
warehouse or in storage whether in a factory or in a warehouse. ~ ·,:~ .
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a) a # are fa»Rt l, UT roT if Plllffaa i=flc1 ~ <TI i=flc1 cB" FclP!l-lt0 1 if '34<ll41 ~ ~
i=flc1 ~ 0 tLl I< zrca #R a mm# it na a ars Rh#t I, UT ror if Pl lit faa % 1

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) . In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3tfai, '3tLllG'i cB1" '3tLllG'i ~ cB" :fTTfR a fag uil sh afs ru # nu{ shh ha srsr
uit gr err vi fu garngr, 3r4ta #a m "CfITTc1 ell" 'W,lj" ~ m ~ if fclm
arfefrm (i2) 1998 tTRT 109 arr Rgarf -~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~ '3tLllG"i ~ (3m) Pllll-llcJ"11, 2001 cB" 'Pl<:r=r 9 cB" 3faT@ fc!Plf4cc m 001 ~-8 if
err >lfum , )fa snag a ufa om? hf fa# cfr:r 1ITT=r cB" 'l-JlcixlfC'i-~ ~~
3rat al at-at uRii a arr sfma far urr al@; [a# er rat <.r gar sfhf
3iasfa err 35- feufRa #t cB" :fTTfR aa er €)r-6 aa t 4fa ft alt
are«I
The above application shall be made in duplicate in Form No. EA-8 as spe'cified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf3m4at er urzj vicara v Gar qt u wk a slit q?1 200/-#)
:fTTfR 8t urg 3jk uri visa vs card \i'llTc'J "ITT m 1 ooo /- cB1" 'CJ5Nf :fTTfR cB1" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupee;is One Lac. ·

ta zyca, #tu gr4a zyca viar a r81ta naff@eraur a ffl 3m:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a#€tuqr7 zca 3rf@fr, 1944 cB1" tTRT 35-ETl"/35-~ cB" 3faT@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(en) 0ctafMtia qR-r,t§q 2 (1) cl)" if ~~ cB" 3lm at 3r4la, aft#m # zyc,
€ta Ura zca ya ala 3fl#ta mraf@era(Rec) at uf?a &aha 4)fa1, 3earl<
if 2nd"J=!Tffi , <Sl§J:Jlffi ircr-:f, '3-lflxcll,FRt.lx..-Jl~lx, '3-l(?AC(l<SllC(-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in cas.e...o..(appeals

other than as mentioned in para-2(i) (a) above. ff~(.,~.:'.,;'~~'It.,-..
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should· be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf sa sn#ra{ e orresii antal shat ? at r@t pc sit a fg 6a al :f"@R
sqjri in faz urr af; s as4 st'egg #f fa fuffl tRfi arf sa a f
zqenRe,Ra 3791)q zmrzn@raw atv 3fl a #@hr war at va om4a fa5zu urar -g 1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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0
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(5)
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

~~~~cm- Ali?!□1 ffl cf@" mm at ail ft en 3naff fhur urar & uit
it zca, 1 sqra zya vi hara ar9Ra nraf@raw (araffaf@) Ru, 1982 i ffea
er
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

+o · #tr zre, atu sar«a zgca vi hara an4Ra nnf@raw (frec),
,Re37ghat # mm aacrirpemand) vi is(Penalty) cm- 10% 1¥ '1f8T cpT,=JT
erfarf ? treaiif , sf@raa ga '1f8T 10~ ~ % !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

#4du3Iraca sitaraa iafa,faz "afar s5i(Duty Demanded)
a. (Section) is±paaffRam?<f;
zw f@urmaa hr@z2fee alft;
au la)fez fitafu 6ha auft.

> uqasav«R@a er@he # userqasoar s$l geari, srftr aurar &sf@gqfsrRurm
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.zr an?r#4f erfhufrar #a ssi zes srrareauaus faaif@a alatr fig rg zye a 10%

ynarrw 2it szibaa aus Ralf@atas aush 1oraru atn raftI
In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispu e lt-1/, where
penalty alone is in dispute." ;-



F.No. GAPPL/COM/STP/2997/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Rajeshkumar Dwarikaprasad Singh, A-22,

Chamadak Residency, Behind Madrasi Mandir, Modco Co., Vatva, Ahmedabad - 382445

(hereinafter referred to as "the appellant") against Order-in-Original No. 61/AC/Rajeshkumar

Dwarikaprasad Singh/Div-II/A'bad-South/JDM/2022-23 dated 23.01.2023 (hereinafter

referred to as "the impugned order") passed by the Assistant Commissioner, Central GST,

Division II, Ahmedabad South (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

CMTPS4724E. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.

16,40,450/- during the FY 2016-17, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of required

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. WS0205/TPD-16

17/SCN-Rajeshkumar Dwarikaprasad Singh/2020-21 dated 30.03.2022 demanding Service

Tax amounting to Rs. 2,46,068/- for the period FY 2016-17, under proviso to Sub-Section (I)

of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; recovery of late fees as per Rule 7C of the Service Tax

Rules, 1994 read with Section 70 of the Finance Act, 1994; and imposition of penalties under

Section 77(1) and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,46,068/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2016-17. Fmiher (i)

Penalty of Rs. 2,46,068/- was imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the

Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- for each ST-3 return filed late was

imposed on the appellant under Rule 7C of the Service Tax Rules, 1994 readith Section 70
ra

of the Finance Act, 1994.·· ..-N
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

The appellant has not availed any opportunity of hearing as the appellant had not

received any hearing notice. In absence of any reply to SCN and explaining the case

without hearing, the impugned order confirming the duty is not proper and legal.

o The appellant was carried out the job work of Rotary Printing of Textile clothes and

this activity is exempted vide E. No. 30(a) of Notification No. 25/2012-ST dated

20/06/2012 and therefore, service tax is not leviable.

e Without prejudice to above, while demand is confirmed on the ground of CBDT data,

the cum duty price benefit is not extended.

g It is admitted fact that in ITR for the period 2016-17, the amount of income shown is

Rs. 16,40,450/- which is considered as taxable service by the adjudicating authority,

but on what ground it is considered as taxable value is not mentioned anywhere in

notice. Therefore, in absence of any ground in the SCN & impugned order for

demanding service tax is not sustainable.

o Even the department has not taken care to investigate the matter whether, in fact, the

amount of income as per ITR return is. liable to service tax . Therefore in absence of

any evidence, the appellant is not liable to pay service tax as mentioned in impugned

order & notice though there is difference in duty amount. Therefore, on this count, the

said demand of service tax is not sustainable. In this regard, they have placed reliance

on the judgment reported in 2019 (24) GSTL 606 in the case of Kush Construction.

o In the notice, there is no classification of service has been mentioned, under which

appellant is covered and liable to pay service tax of Rs. 2,46,068/- for the period 2016

17. If there is no such classification of service is mentioned in notice, it can not be

concluded that the appellant is liable to pay service Tax. In this regard, they have

placed reliance on judgment reported in 2018(10) GSTL 392 in the case of Deltax

Enterprise,, 2015 (040) STR 1034 & 2020 (43) GSTL 533 in the case of Vaatika

Constructions

o From the notice it does not transpire that which type of service had been provided by

the appellant which is liable to demand of service tax. Tijh- ere~~-r~~~N1h:: ,,.,}~.~nc···e. of any
3% as,$# so)~· ~· \

+ ' sEt:2-;
5 ....... ,,,. _,,,.»a.a.-



F.No. GAPPL/COM/STP/2997/2023-Appeal

specific allegation made in the notice for service, the impugned order deserves to be

set aside.

o The appellant relied upon recent judgment reported in 2022 (58) GSTL 324 in the case

of Ganpati Mega Builders (I) Pvt. Ltd & 2002( 58) 245 in the case of Quest Engineers

& Consultant (P), wherein Hon'ble Tribunal held that - "Form 26AS is not prescribed

documents for ascertaining gross turn over of Assessee". The case of the appellant is

covered by above judgments of Hon'ble Tribunal and therefore, the impugned order

requires to be dropped.

e There is no suppression of facts as alleged in the notice as the Noticee has filed so

called IT return on the basis of which, the department has required to be issue notice

within time prescribed under Income Tax Act. Therefore, the invocation of extended

period to cover liability for the period 2016-17 is totally baseless and vague by issuing

notice on 03/03/2022. Therefore, the demand is totally time baned. Therefore, the

impugned order is not sustainable. In this regard, they relied upon the case law

reported at 2016 ( 33 7) ELT 482 in the case of Commissioner of Central Excise,

Jalandhar Versus Royal Enterprises.

0 The penalty is proposed to be imposed under Section 78 of the Finance Act, 1994 on

the ground of suppression of facts but there is no suppression of facts on the part of

appellant as the appellant are not liable to pay service tax as explained above.

Therefore, mere taking shelter or resort of ITR data is not sufficient to arrive at

evasion of service tax liability. In this regard, they relied upon the following case

laws:

a) JAISHRI ENGINEERING CO. (P) LTD. versus C.C.E. -1989 (40) E.L.T. 214

(S.C.).

b) HI-LIFE TAPES (P) LTD. versus COLLECTOR OF CENTRAL EXCISE- 1990

(46) E.L.T. 430 (TRIBUNAL)

c) HINDUSTAN STEEL versus STATE OF ORISSA [1978 (2) E.L.T. (0 159)

(S.C.)]

d) COMMISSIONER OF C. EX., JALANDHAR versus S. K. SACKS (P) LTD. 

2008 (226) E.L.T. 38 (P & H)

e) INDOPHARMA PHARMACEUTICAL WORKS - 1998 (33) E.L.T. 548 (Tri)

f) BHILLAI CONDUCTORS (P) LTD. - 2000 (125) E.L.T. 781 (Tribunal)

g) TAMIL NADU HOUSING BOARD - 1994 (74) E.L.T. 9 (SC)

%$4]
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F. No. GAPPL/COM/STP/2997/2023-Appea I

e The penalty is proposed to be imposed under Section 70, 77 in addition to Section 78

is not proper and legal in as much as the appellant is not liable to pay service tax as

explained above and till issuance of above SCN, no letter or no notice is issued for any

contravention of Provisions of Section or Rule of Finance Act, 1994. Therefore, the

Penalty is proposed to be imposed is unwarranted. The interest is also not leviable.

4. Personal hearing in the case was held on 01.09.2023. Shri Naimesh K. Oza, Advocate,

appeared on behalf of the appellant for personal hearing and reiterated submissions made in

appeal memorandum and those in the additional written submission dated 01.09.2023, handed

over at the time of personal hearing. He submitted that the appellant provided job work

services relating to textile processing which are exempted from service tax under the mega

exemption notification vide serialnumber 30A. He requested to set aside the impugned order.

0 4.1 The appellant vide their letter dated 01.09.2023 submitted additional written

0

submission, wherein they, inter alia, reiterated the submission made in the appeal

memorandum and also submitted copy oflncome Tax Return for the FY 2016-17; Form copy

of 26AS for the FY 2016-17; and copies of sample invoices issued by them during the FY

2016-17.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2016-17.

6. It is observed that the main contention of the appellant is that they are engaged in

doing the job of Rotary Printing of Textile clothes and this activity is exempted vide Sr. No.

30(a) of Notification No. 25/2012-ST dated 20.06.2012 and therefore, service tax is not

leviable.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passed ex-parte.

7. I find that in the SCN in question, the demand has been raised for the period FY 2016

17 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming fron1.,!l'.1~"1Q,r raising

I~, .. - ,-,. "'·r-'\
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F.No. GAPPL/COM/STP/2997/2023-Appeal

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value in
Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices
based on the difference in ITR-TDS data and service tax returns only after proper
verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected to pass a
judicious order after proper appreciation offacts and submission ofthe noticee."

7 .1 In .the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

8. For ease of reference, I reproduce the relevant provision of Sr. No. 13of Notification

No. 25/2012-ST dated 20.06.2012 as amended, which reads as under:

"NotificationNo. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (I) of
section 93 ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the
said Act) and in supersession ofnotification No. 12/2012- Service Tax, dated
the 17th March, 2012, published in the Gazette ofIndia, Extraordinary, Part
IL Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th
March, 2012, the Central Government, being satisfied that it is necessary in
the public interest so to do, hereby exempts thefollowing taxable servicesfrom
the whole ofthe service tax leviable thereon under section 66B ofthe said Act,
namely:
] .
2 .
30. Carrying out an intermediate production process as job work in relation to 

(a) agriculture, printing or textile processing;

(b) cut andpolished diamonds and gemstones; or plain and studdedjewellery
ofgold and other precious metals, falling under Chapter 71 of the Central
Excise TariffAct, 1985 (5 of1986);

(c) any goods excluding alcoholic liquors for human consumption, on which
appropriate duty is payable by the principal manufacturer; or

4{A«"em.
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F.No. GAPPL/COM/STP/2997/2023-Appeal

(d) processes ofelectroplating, zinc plating, anodizing, heat treatment, powder
coating, painting including spray painting or auto black, during the course of
manufacture ofparts ofcycles or sewing machines upto an aggregate value of
taxable service ofthe specifiedprocesses ofone hundred andfifty lakh rupees
in a financial year subject to the condition that such aggregate value had not
exceeded one hundred and fifty lakh rupees during the preceding financial
year;"

0

9. On scrutiny of the documents submitted by the appellant viz. Invoices and Profit &

Loss Account, it appears that the appellant engaged in intermediate production process as job

work in relation to textile processing, i.e. Rotary Printing, Dyeing, Printing, etc. which is not

amounting to manufacture or production, therefore, the job work carried out by the appellant

was exempted from service tax as per Sr. No. 30a) of Notification No. 25/2012-ST dated

20.06.2012 and the appellant not required to pay any service tax on the income of Rs.

16,40,450/- received by them during the FY 2016-17.

10. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 2016-17. Since the demand

of Service Tax is not sustainable on merits, there does not arise any question of charging

interest or imposing penalties in the case.

11. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax, in respect of job work income received by the appellant

during the FY 2016-17, is not legal and proper and deserve to be set aside. Accordingly, I set

aside the impugned order and allow the appeal filed by the appellant by way of remand.

0
12.

The appeal filed by the appellant stands disposed of in above terms.

$4 1+55.151:>
(Shiv Pratap Singh)

Commissioner (Appeals)

3./ (I

*

r1Date: ]9 >,

Supe · te dent(Appeals),
CGST, Ahmedabad

Attested

By RPAD I SPEED POST

To,

9



M/s. Rajeshkumar Dwarikaprasad Singh,
A-22, Chamadak Residency,
Behind Madrasi Mandir, Medco Co.,
Vatva, Ahmedabad- 382445

The Assistant Commissioner,
CGST, Division-II,
Ahmedabad South

F.No. GAPPL/COM/STP/2997/2023-Appeal

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division II, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
~- _ (for uploading the OIA)

v-5;" Guard File
6) PAfile ~1.4%%

>s' ,%
s5 vu %
'3 »j5 c :2 d8 $e• e ;a,, '\ . ······ ~· !I,
? >-.,5

'

10


